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   (hearing music until the call begins.)

>>  Good day.  Welcome to the employment basics an ADA primer for employers.  All participants are in a listen only mode.  Later we will conduct an answer and question session and instructions will follow at that time.  If you need audio assistance during the conference, please press star 0 on your touch-tone telephone.  I'll introduce your host, Miranda Kennedy.  You may begin the call. 

>> MIRANDA KENNEDY:  Good afternoon, everyone.  Good morning to those of you who are calling in from Alaska and Hawaii. 

I'm Miranda Kennedy.  I'm with the Law, Health Policy and Disability Center, at the University of Iowa College of Law. 

I'd like to welcome you to the second part of our two-part training series on serving as a resource on Americans with Disabilities Act. 

The goal of today's presentation which is sponsored by the U.S. Department of Labor and Social Security Administration's disability program navigator initiative is to provide navigators with a presentation on employment basics, an ADA primer for employers. 

The information in today's presentation is geared towards educating employers on their rights and obligations under the Americans with Disabilities Act. 

The reason we are providing this presentation to navigators is so navigators will, one, be familiar with how the ADA impacts employers, and two, navigators will be able to convey this information to their business services staff, other staff and partners who work with navigators -- with employers, sorry.  Three, we would like to increase the rate at which navigators use their available resources such as the ADA center in bringing these trainings to their local work force development areas. 

This series was created in coordination with the DBTAC Rocky Mountain Center.  As with other audio conference trainings, all the presentation and supporting materials from both of the sessions will be posted to the LHPDC Website.  Today's audio conference will be recorded and the audio portion will be posted to the Website in one or two weeks, and once those are posted, we will send the link out in an E-mail to the entire DPN listserv. 

The link will also, link was also provided to access realtime captioning for this series.  If you have any questions or need more information on how to access those resources, please feel free to contact me. 

The Law, Health Policy and Disability Center works in coordination with the Rocky Mountain ADA Center, or the ADA and IT centers as they were formerly known, to develop this training series.  Jana Copeland will be serving as our presenter, trainer, guide, and overall ADA guru on these calls. 

While her bio was included in the announcement of the series, I want to briefly share background information with you.  She is the detector of research and training at the Rocky Mountain ADA Center headquartered in Colorado Springs, Colorado, a researcher and trainer and consultant.  She specializes in ADA employment provisions and workplace strategies for ADA compliance. 

She's conducted over 100 ADA related training sessions for employers businesses, professional organizations, attorneys, state and local government entities, disability organizations and people with disabilities.  She is the editor of the ADA quiz book, third edition, and authored several ADA related training curricula including HR strategies for ADA compliance, nonprofits in the ADA and marketing job seekers with disabilities. 

I want to provide you with insider knowledge on your regional ADA centers and how you can use them in your work with employers.  These centers are a natural resource and source of educated allies for navigators.  Navigators can access their ADA centers for a number of things.  To start off, navigators can request free education and awareness materials, such as EEOC publications, geared towards educating employers on their rights and obligations under the Americans with Disabilities Act.  These materials can be made available to one stop staff and partners in particular this information should be shared with business services staff, working directly with employers. 

As a navigator, you will be working with business services staff and others who work directly with employers.  In this capacity, you will be asked for your assistance and input on employment situations where you might have an idea of what an employer needs to do effectively, to effectively accommodate a prospective employee or incumbent worker who acquired a disability.  It could be a long time employee who is losing their vision or hearing or been in an accident or diagnosed with an illness.  Through your past experience with disability employment issues or through more recent training within the context of the DPN initiative, you might feel you are familiar with what the law is or what resources exist for different types of situations that your staff, partners and employers are working with or encountering. 

However, since you aren't all lawyers on disability law, that is where you want to access your regional ADA center.  They can fill in the gaps of your own knowledge and reinforce and support you with information and resources to hold employers, help employers keep employees they have that are experienced a disabling condition or ease the process of hiring a new employee with a disability. 

As I mentioned on last week's call, in the three years I served as a navigator in two work force development areas in Colorado, I probably called the ADA center at least once a week.  A number of these calls were made to specifically problem solve situations my services staff brought to my attention and staff at the ADA center and in many cases Jana herself made me look knowledgeable and were great source of support and guidance.  Just last week, Jana answered a question I had on tax incentives for small employers who are hiring people with disabilities who require accommodations, but aren't SSA beneficiaries or VR clients.  I'm still learning, and still accessing them. 

Furthermore, since we don't want to build silos of knowledge by having navigators the only persons accessing this resource, it's important you share with your staff, partners, employers and others how they can utilize the ADA centers.  This could be through training such as the one today, through including the ADA center as a resource in One-Stop marketing and resource materials, through modeling how to access this resource, one on one or in small groups with business services staff.  When situations come up, getting on the speakerphone with them and calling the ADA center to get answers to employers' questions.  The list goes on and on. 

Last but not least, I want to mention the training that ADA centers can provide.  Navigators can request training from the regional ADA centers, and today we will be giving you an example through this audio conference of the type of training that can be provided to business services staff, human resource specialists, employers and business groups. 

Navigators can serve a pivotal role of facilitating bringing these trainings and others to local work force development areas.  I want to give an example of how a navigator brought a   (indecipherable.) Grace worked with her business services team, her work force marketing committee and one-stop partners including vocational rehabilitation to market and host an employer luncheon. 

This group brought in the ADA center to present on the topic we will hear about today.  The business services staff spread the word to their employer contact, marketing committee paid for the luncheon and other marketing of the event and vocational rehabilitation paid the nominal fee to cover the ADA center's travel costs and spread the word to their employer contacts and employer outreach specialist to attend as well. 

The navigator pulled it all together.  Other navigators from round 1 and 2 DPN project utilize their ADA centers to provide training such as this one to employers during national disability employment awareness month in October.  This gives you a little idea of the many ways you can use this essential resource. 

Before I turn the presentation over to Jana for today's session, I want to remind you that during this presentation, we will be referencing the Power Point attachments that was included with your logistics E-mail in order to follow along with this presentation, you should have this document open or printed in front of you. 

I want to remind you there will be opportunities throughout this presentation to ask questions.  At those times the operator will open the phone lines and direct you on how to submit your question.  If we don't get to your question today, please E-mail those to me.  You should have my E-mail address since you registered for this but it's miranda-kennedy@uiowa.edu.  With that, I want to thank all of you for joining us today.  Especially thanks to Jana for agreeing to serve as our presenter and guide.  I'll turn the presentation over to you, Jana. 

>> JANA COPELAND:  Thank you again, Miranda.  Thank you, everyone, for joining me for the second of this two-part series on serving as a resource on the ADA within your One-Stop center.  For those of you that are joining us for the first time this week, welcome and hopefully it will be a productive couple of hours for you. 

I want to give a brief overview and introduction to this particular training session we will be doing today.  As Miranda mentioned, unlike last week, that was really tailored and geared towards the ADA impact on work force center services and One-Stop services, this is looking at similar issues under the ADA from a different perspective, in terms of looking at employer rights and responsibilities under the Americans with Disabilities Act. 

As Miranda mentioned, this can be a training session that you as DPNs can offer to your business services groups as well as any other contacts within the communities as a value add, as a service that you can offer to employers, because obviously, employers are one of the main customers of the One-Stop center services. 

This is just an additional product so to speak that you can use and utilize to add value to the services that you offer.  It's important to keep in mind as you work with the business services department that this kind of information related to legal compliance issues under the ADA, then it become an integrated part of the outreach that they are doing to employers that are using One-Stop services as well as potential employer customers, as an integrated piece of the overall message, and that it doesn't always have to be a stand alone topic that only addresses disability issues, that it can be part of a bigger message to employers in terms of the value of hiring One-Stop customers and job seekers that may or may not have disability that it becomes an integrated message versus a separate segregated message. 

But it is important to coordinate those issues, but it also allows this kind of information also allows the disability program navigators to work as auto a consultant with both their work force center staff as well as the employer customers as a way that you can show yourselves as experts so to speak in the disability field, and that includes disability law compliance issues. 

Hopefully, as we go through the presentation today, this will give you a, at least a glimpse into some of the employment issues that are related to ADA compliance, and hopefully answer some questions that you may have as well.  As Miranda mentioned, we will take a break a couple  times throughout the session and obviously wrap up with questions and answers at the end of the session as well. 

So, please feel free to speak up as we do that. 

Going ahead and jumping into the Power Point presentation that was attached with your log-in logistics E-mail, I do have to give you a little disclaimer. 

As I mentioned to the group last week, I'm not an attorney.  Therefore, any of the information that we talk about today is considered informal guidance only and is not a determination of your rights or responsibilities under the ADA, nor is it binding with any agency that has enforcement responsibilities under the Americans with Disabilities Act.  Obviously, since we are dealing with employment issues, that would of course include the U.S. Equal Employment Opportunity Commission, or the EEOC, which is the enforcement agent for the employment provisions of the Americans with Disabilities Act. 

The way to get started and plant seeds for you, and at least kind of put things in perspective a little bit, I want to go to slide 3, and start with a question for you to think about.  When compared with an equally qualified applicant without a disability, so an individual that would be considered able-bodied and I say that with quotation marks, a job seeker with a disability needs to go to how many interviews before they actually get a job offer? 

And on your handout slides, you will notice that I give you four choices.  Those four choices are, fewer interviews, about the same number of interviews, twice as many interviews, or answer D, which is five times as many interviews. 

When I'm talking with employers, I always like to start with this question, because I think it kind of gives them an idea of some of the issues that we are dealing with when we are dealing with job seekers with disabilities.  Because unfortunately, the answer to this question is D.  A job seeker with a disability has to go to five times as many job interviews before they are given a job offer, before they are offered a job and offered a place of employment. 

So, from a One-Stop perspective it becomes simple and easy to see how, by the time you get job seekers coming to you as the program navigator, whether it's for assistant you, assistance through their case manager, through the One-Stop staff, or the business services departments that you work with, or even partner agencies in your community, you can see how a lot of these job seekers with disabilities are frustrated, they don't understand why they are not getting job offers when they are equally qualified and otherwise qualified for the positions, and it also helps employers see that this is really where the rubber hits the road, so to speak, with ADA compliance.  Because if we have qualified job seekers out there with disabilities, we have employees or employers, excuse me, with vacant positions, it makes perfect sense to try to get those two groups together, and create a match and create a win/win situation, which is really where the One-Stops and in particular the program navigators can come in and help play that role and facilitate the linking up of those two, excuse me, of those two groups. 

As way to kick off on slide 4 and a way to give you an idea of where we are going to go today, in terms of our agenda, first I want to start with a brief overview of the Americans with Disabilities Act, Title I provisions.  When I say Title I, the way the ADA was set up is that it is divided into five parts, and that is all that a title means.  It's nothing fancy or mysterious.  It just means five sections. 

For organization sake, Title I which is the first section of the ADA deals with the employment provisions.  That is what we are going to talk about mainly today.  Last week of course, we also talked a little about title II provisions, which of course dealt with the state or local government responsibilities under the Americans with Disabilities Act. 

Then we are going to have a conversation regarding some pretty core concepts in the ADA Title I provisions and that includes essential job function, the recruitment and interviewing process, and reasonable accommodations, particularly today we will focus on accommodations in the workplace setting. 

Then obviously as I told you last week, one of my main mantras or one of our main mantras here at the ADA center in region 8 is finish early and give you guys lots of stuff. 

In terms of finishing early, that will depend on you in terms of how many questions you have.  Unfortunately, since we are doing this training virtually via the phone and not in person, I can't give you nearly the quantity of stuff I normally load my navigators up with after a session.  However, I do want to at least provide you with ADA resources that will be relevant to employers that you can both have in your arsenal of information that you use as DPNs but also resources that you can share with your business services departments, your work force center marketing staff, community partners in your areas, as well as potential, or job seekers with disabilities. 

And then as I mentioned, we also will have a sufficient amount of time to answer some questions and then hopefully, provide some answers for you guys for your ADA-related questions. 

As a way to get started, we will do like I said a brief overview of the Title I provisions of the Americans with Disabilities Act. 

The one area we need to start with as you see on slide 6 is talking about what employers must comply with the Americans with Disabilities Act, because it is very specific in terms of who has responsibilities under the ADA. 

The largest category that is the Americans with Disabilities Act is going to cover in terms of an employer group are private employers, with 15 or more employees.  You will notice that there is a threshold for ADA coverage.  And that means that employers who are privately owned and operated do need to have 15 or more employees. 

It's important to keep in mind, however, that in many states around the country, individual states statutes actually extend ADA-like responsibilities at the state level to employers with less than 15 employees.  For example, in the state of Colorado, our state disability civil rights laws here in Colorado, they actually apply to all employers regardless of size. 

So, in that situation, an employer needs to be concerned about the law that provides the greatest amount of protection to job seekers with disabilities or employees with disabilities, and in that case, you would look to your state statute.  However, in general, the federal statute is going to supersede.  But keep in mind that there is under the ADA that threshold of 15 are more employees.  I would like to share a secret with you.  Ironically, I work for a private for profit company that is headquartered in Colorado Springs, Colorado.  We were incorporated in 1989. 

Ironically, we have absolutely no ADA responsibilities, because we only have 12 employees. 

However, we comply with the ADA, because it makes good business sense, not because of any legal obligation under the law. 

But I do like to share that little tidbit with you. 

Other large groups that, of employers that must comply with the ADA includes all state or local government entities, regardless of size.  That of course will include any of your state agencies, the government agencies, as well as any local municipalities, special districts, your water districts or utilities, those kinds of things.  And all of those state and local government entities will have ADA responsibilities as well. 

For those of you in your work force centers or your One-Stops that are working with staffing agencies or employment agencies, those employment agencies will also have responsibilities under the ADA.  We oftentimes, especially when the ADA was first passed, there was a misconception with employers that they could outsource their hiring to staffing agencies, and therefore, skirt their ADA responsibilities. 

But in fact, under the employment provisions of the ADA, both the employer and the employment agency have ADA responsibilities.  For those of you in your communities that are dealing with labor unions, both labor unions and joint labor/management committees also must comply with the employment provisions of the Americans with Disabilities Act. 

If I had to sum up what the Title I provisions mean, what it truly does mean for employers out there, my attempt to do that is on slide 7, because I don't know if you noticed, who were able to join last week but I try to make things simple.  I don't try to muddy up the waters.  I try to work smarter and not harder when it comes to ADA compliance stuff.  I try to break it down into the easiest terms for folks who have rights and responsibilities to understand and deal with. 

I try to do that with the employment provisions as well.  In general, let the ADA, what the ADA says to employers is that it is unlawful to discriminate against a qualified individual with a disability, in any aspect of employment.  I actually like to consider employment to be a little bit like an umbrella.  Anything that falls under that umbrella is going to be covered by the ADA's employment provisions. 

That is going to include the job application process, the posting the job offerings, the offering of applications, any of those kinds of things, including this on-line job application process, as a lot of companies are going towards screening via computer.  It's going to include the entire hiring process, whether that's the interview, any preemployment testing, drug screening, any of those things.  When somebody gets to come and work for the company, it will include everything involved in that.  The actual doing the job, training, benefits, compensation, promotion, any of those perks of getting a job and working your way up through the organization.  It's also going to include the discharge process.  If for some reason there needs to be a separation of employment, that will also be included in the process. 

For example, if you have an employee who is deaf, and who does rely on a sign language interpreter for effective communication, they are being laid off by a company, that isn't a conversation that can just be had in most situations via a note, or an E-mail.  If you are talking about the discharge process, the exit interview process, there may be a necessity even at that discharge point of bringing in somebody who can interpret for that employee with the disability. 

It is going to include all the benefits and privileges of employment.  That would include everything from holiday parties, that are held off-site for the organization, health insurance benefits, any of the stuff that is usually in the benefits section of your employee handbook. 

Essentially as you will see, employment, the employment thing is the giant umbrella, the ADA employment provisions are going to apply to all aspects of employment and that is going to include all of that process. 

But ultimately, when we are talking about the employment provisions, it's probably just as important to talk about what the ADA employment provisions aren't, as much as what the ADA employment provisions are.  What it comes down to, it's all about equality.  The ADA tells employers that what the law requires is that they hire, fire and promote the most qualified, deserving individual.  Where the ADA comes in, it says that decision needs to be made without regard to the individual's disability. 

With that being said, what is the ADA?  What does that look like?  What does that mean for individuals with disabilities and particularly the job seekers and employers that you potentially will interact with in your role as DPN?  There is a few things to keep in mind.  The ADA is a civil rights law.  That means a few things.  It means that the ADA is not affirmative action.  It is not affirmative job action that requires an employer to select someone with a disability over or give preference to them over otherwise qualified individuals who may not have a disability. 

Let's say you have an employer that you are working with who has five job candidates who are all equally qualified.  The ADA is not going to say to them, you have to select that one job candidate who has a disability, because of the ADA.  The ADA only says that that employer is allowed to hire and fire, or hire the most qualified deserving individual, without taking that individual's disability into consideration in the hiring process. 

The ADA is also not an entitlement program.  It's not like your Social Security benefit like your SSI and SSDI that allows some financial incentives for coverage under the ADA.  It is equal rights protection and it's not a financial incentive or entitlement program. 

Unfortunately, there is not an active enforcement piece of the Americans with Disabilities Act that allows there to be a police force so to speak.  As much as I wish I could put my badge on and my ADA policeman badge, and walk out and go and thump employers upside the head periodically for making bad choices, I can't do that.  There isn't that active, proactive enforcement aspect of the Title I provisions. 

Instead, it is a complaint-driven process.  In order for the enforcement wheels to start turning so to speak, there does need to be a formal complaint filed mainly with the EEOC and we will talk about that later. 

We talked about who has the responsibilities under the Americans with Disabilities Act.  What employer groups are considered or held responsible to the employment provisions.  As we talked about last week, the next place to go is who is protected by the Americans with Disabilities Act?  Who has those protections under the ADA?  We did cover this fairly extensively last week.  I won't spend a lot of time talking about this.  But again, for those of you that were with us last week, you will remember there is the three pronged definition of disability under the ADA.  It's always important to keep in mind, disability can be a confusing thing out there.  I won't lie to you.  Right now, in the Federal Government, the last total is that there is roughly like 20 different definitions for the term "disability" in various government programs. 

Social Security's definition is different than the Veterans Administration's definition of disability, which is different than each of the states workers compensation policies.  It's really confusing out there.  That is the bad news. 

The good news is that in terms of your life, as DPNs, it might be helpful to keep in mind that as a lot of these different programs and statutes are coming up for reauthorization in front of congress, they are actually turning to the ADA's definition of disability, and adopting that verbatim into the reauthorized statutes.  So there is creating a little bit of uniformity.  The one exception to that rule I'm convinced will always be the Social Security Administration.  They will always have a little different methodology for determining who is a person with a disability and who is not, because of that requirement of hinging on an individual's ability to work or not, and to hold gainful employment.  There will always be that difference.  But we are starting to see a little uniformity. 

The other thing for you to keep in mind within your local community is that a lot of states that are out there are also adopting in their state statutes definitions of disabilities that are similar to the ADA.  Always keep that in mind. 

In order to figure out who is protected by the ADA, we have to look at those three prongs of the definition.  And that first prong of course is that someone has a physical or mental condition that substantially limits one or more of their major life activities or major life functions. 

The second way you will be protected is that at one point, you had a record of that impairment which substantially limited your ability to perform a major life activity.  You no longer have it now, but you do have that record in the past.  I mentioned last week the classic example is someone who had cancer.  The record of the impairment is they have a medical history of having cancer.  They are in remission. 

However, if you have someone you are working with who has applied for job or a promotion even, within an organization, and somehow the employer finds out about their history of cancer, and decides not to hire them, because of concerns based on increases in insurance premiums, the ability of that person to handle stress, and the impact of stress on their health, and also their ability to do the job based on their medical history, then that person could potentially be protected by the ADA because of that record of an impairment.  Right now they are not showing any symptoms.  But because they had that record of an impairment, there is that potential protection.  That is the second prong. 

The last prong is that they are regarded by others as having a disability. 

Even though they may or may not have one.  And we see this in one of the most classic examples I have to share with you is a case that came out of Alabama several years ago.  It was an individual, she went in and applied for a food service position with the local McDonalds, if I recall.  She wanted to be a cashier and work at the front counter.  She had service experience, had worked in various restaurants over the course of her life, her career, and was looking to get this job and she had relocated to this community. 

The issue that came into play was the fact that she had a skin pigmentation condition, that essentially caused really severe discoloration on half her face.  It was purely cosmetic.  There was no functional limitation that was caused by this.  It was strictly just a skin color issue.  In her situation, she went and applied for the job and was interviewed by the manager.  As I always tell my folks, it's rare you get an employer to say something this stupid, in fronts of witnesses.  But in her situation, this actually happened. 

The employer says to her, you are a great candidate we would love to hire you but I have to be honest with you.  I'm afraid that our customers will come in and they would see you and they would lose their appetites. 

I think I told you last week, truth is always stranger than fiction.  I don't make this stuff up.  I promise you, I don't.  This was a true story.  It was settled in Alabama a few years back.  In this situation, she didn't get the job.  I can't imagine why, but it didn't feel right to her.  She didn't feel like she had been treated properly by this potential employer.  She did file a formal complaint with the EEOC. 

And in very quick time and fashion, the EEOC came in, settled the complaint, and she was given a little bit of a financial settlement, if I recall.  The McDonald's franchise that she had applied at, they were required to do a little disability awareness training, and some ADA training.  Eventually, she did go to work for McDonalds.  In her situation, she didn't have a disability.  In her situation, she was regarded by that manager as having a disability and being limited in her ability to work simply because of this cosmetic feature of her skin. 

That is how she was protected and that is how she filed a complaint under the ADA was under that regarded-as prong.  That is the three ways you are protected.  You have the condition that substantially limits you, you have a record of a condition , or you are regarded by others in this case, the employer, as having that condition. 

However, it's so important to keep in mind that just because someone has been diagnosed with something, does not necessarily mean that they are going to be considered a person with a disability under the ADA.  Where this becomes a big issue is, in conditions  like back injuries, where a back injury can be very severe or mild, so just because you have that back injury is not necessarily going to mean that you are going to be protected by the ADA.  You will need to look at that definition of that physical condition that substantially limits a major life activity to see if there truly is some coverage. 

For employers out there, the way that you can help employers that you are working with make this determination if we are dealing with a disability issue, and even you guys as program navigators as a way that you can help determine this, is by going through and asking yourself the few questions that I have on slide 10.  And the first question is, you ask, does this person have a physical or mental impairment? 

If so, what is the impairment?  Let's name it.  Let's put a name on it.  And it may not necessarily be the diagnosis.  It may not necessarily be, yes, I know this employee or this job seeker has multiple sclerosis.  What you might actually say is that they are impaired in their ability to work for prolonged periods of time without periodic breaks because of a fatigue related to their disabilities.  But let's say, let's name it.  Let's put a label on this impairment.  Let's get it down and get it worked out with the details. 

Then you have to look at, is that impairment, and its limitations, are those limitations long-term or permanent?  If you are talking about someone who has a broken leg, who is going to be in a cast for six weeks, and might do minor physical therapy in rehab, but the full intention is that that person is going to recover, if not 100 percent at least for the most part recover in a short duration of time, that person is probably not going to be considered a person with a disability under the ADA because it's not a long-term condition or permanent condition. 

However, for those of you that were on the session last week, I mentioned to you I like to pick on my family when I do my training, periodically.  I told you a little about my mom.  It's time to take on dad a little bit.  My dad actually, when I was a senior in high school was severely injured at work.  It ended up becoming a workers compensation issue, and he broke his leg, fracture in his knee from one side to the other and severe break. 

My dad, being the stubborn man that he is, stayed at work the rest of the day.  This happened at 11:00 in the morning.  He stayed at work the rest of the day, drove himself home, was driving a standard so he was using a clutch with a broken leg.  It probably didn't help much.  But it comes down to, yeah, dad had a broken leg but my dad is also going to have long-term effects from the broken leg because he didn't heal completely.  And the doctors are telling him that eventually, he will need to have a replacement knee installed and he will become the bionic man.  In my dad's situation, it will have more, that temporary impairment will have more long-term or permanent impact. 

That is why it's important to ask this question.  Then of course you have to look at does it impact a major life activity?  Those major life activities can run the gamut.  Everything from being able to take care of yourself, to being able to read, process information, learn to being able to use all of your sensory faculties, whether that's breathing, hearing, seeing, any of those kinds of things.  Obviously, in my dad's case it's a mobility issue which being able to get up and get around is a major life activity. 

Then I have bad news for you, unfortunately.  One of the major life activities that you will be dealing with as program navigators, actually involves the thing that we do, we spend more time doing as adults than anything else, unfortunately, and that is work.  Working is considered a major life activity.  And the courts unanimously have ruled that as a major life activity. 

The next question that you have to ask is:  Does it impact major life activity?  If the answer is yes, what is that activity?  Label it.  Is it just work?  Is it someone's ability to take care of themselves?  Is it their ability to learn, process information?  See, hear.  Put a label on it.  The last question that you have to ask is that threshold question.  That threshold question is, is that impact a substantial limitation?  Is it just a nuisance?  Is it just a minor hindrance?  Or is it a substantial limitation? 

Unfortunately, in the guidance material, really the only guidance we have on determining if something is a substantial limitation or not is looking at when compared to the average person, does the individual experience greater difficulty in performing that major life activity? 

As you can see, that is a pretty generic statement.  And if you guys can figure out who the average person is, please let me know.  Because I sure don't know what that means.  And I don't quite know who this average person is that we are supposed to compare ourselves to when figuring out if we are substantially limited in a major life activity.  But that is unfortunately or fortunately what we are left with.  Those are a few questions that you can go through both with the customers, the One-Stops that you are working with, as well as potential employers that you are working with in determining, is this even an ADA issue we are dealing with? 

One thing I like to offer up to the employers that I work with, and I do work extensively with employers, is a comparison of the different disability related statutes that are out there in employment law.  An how that coverage is going to compare.  In terms of ADA, it's going to be that three-pronged definition of disability, that mental or physical impairment.  For the Family Medical Leave Act or FMLA, it's very specific.  It provides coverage and protections for serious injury or illness that involves inpatient care, or ongoing treatment. 

You will see that with ADA and FMLA, there may be some overlap of coverage, but it's not guaranteed.  It could be leave related to pregnancy complications, under FMLA, that might not be covered under ADA.  It's important to keep those two in mind.  The other big one that comes into play when you are dealing with a disability coverage issue is workers compensation.  

Workers compensation is easy to keep in mind because individuals are only covered by the workers compensation statutes when they are, when it's related to a work-related illness or injury.  It's ADA, it's mental or physical impairment.  FMLA, is injury or illness that involves inpatient care or ongoing treatment.  Workers comp is only work related illnesses are injuries.  At this point, James, I'd like to open the lines and see if there are any questions about some of this basic stuff before we jump into the specifics related to Title I. 

>>  Thank you.  If you have a question at this time, press the 1 key on your touch-tone telephone.  If the question has been answered or you wish to remove yourself from the queue, press the pound key.  If you have a question, please press the 1 key.  Our first question comes from Stacey Pricefarmer of Colorado.  Your question, please? 

>>  Hi, Jana.  My question and I should know this probably, in the beginning, we said it applies to recruitment.  How does that read into the ADA?  Do they have to, is there any kind of stipulation that they have to advertise in a place that all persons would see it?  Do you understand what I'm saying? 

>> JANA COPELAND:  Absolutely.  There is really nothing as specific as that, Stacey, in terms of a recruitment procedures.  Are they required to post it any certain place or location or publication. 

What the ADA is going to say is that in terms of recruitment, any recruitment material that is out there does need to be provided in a format that is accessible to job seekers with disabilities.  If they advertise something on-line, but they put it on an inaccessible Website that someone with a screen reading software who is blind can't access, that is an inaccessible job posting and they would need to provide that either in large print, or braille, or audiotape or some other format, to a person who couldn't access it on line.  That is where the posting of that information comes into play. 

>>  As DPNs, we could suggest advertising in different periodicals that we know certain disabled populations read.  But it wouldn't be required.  But it would be a good suggestion. 

>> JANA COPELAND:  I'll talk in a little bit about recruitment strategies that I offer to employers.  And that is one thing I recommend, is advertising vacancies in disability related publications, with disability-related organizations, at disability job fairs.  Those kinds of functions. 

>>  STACEY:  Okay, thank you. 

>>  Our next question comes from Jason Kirk man of Nebraska.  EEOC complaints, in general how long does that take to go through, the one example you gave, what was the time frame from the time of the complaint until it was resolved? 

>> JANA COPELAND:  There is no general rule of thumb, Jason.  It is going to depend on which EEOC field office is handling the complaint.  Because I know some offices are more, are busier than others or less staffed than others. 

But the general rule of thumb is for the initial intake process, I've heard anywhere, estimates from 30 days to 90 days for that process.  I'm not going to lie to you.  An EEOC complaint takes a while.  It can be on average six months from start to finish.  Even longer than that, if there is mediation involved or other kinds of complications.  

In the one situation that I shared with you, in Alabama, that was actually a record-breaking event, because it was so blatantly obvious and as I mentioned there were witnesses, if I recall, that one was settled, it was amazing, it was like 32 days or something, for total turnaround.  But I won't lie to you.  It's not a quick easy fix.  It does take some time, because the EEOC is also thorough in their investigation.  They want to make sure that they make the most accurate decision when it's all said and done. 

>>  Thanks. 

>> JANA COPELAND:  Thank you. 

>>  Our next question comes from Arthur from Washington.  Your question, please?  Please unmute your line.  Our next question comes from Lori Racine of New York.  Your question, please? 

>>  Hi, my question regards determining whether a person has a learning disability.  I've had people referred to me that appear to have a learning disability, based on my conversation with them.  But when asked whether they have a disability, they would respond no.  So would I consider them covered as under the third definition as being regarded by others as having?  Or can they not be considered at all? 

>> JANA COPELAND:  Lori, that is kind of a challenge, because if they, as we talked about last week, really in order for anything, any of their rights to be triggered so to speak under the ADA, there does need to be that proactive disclosure of a disability.  So when you ask, should I consider and I'm assuming that is I as disability program navigator, should I consider them a person with a disability, obviously, the safe answer to that question is no.  You don't want to openly start regarding anybody that you have an inkling might have whether it's mental health condition, or learning disability, you don't want to regard them as having a disability if they haven't disclosed that to you. 

However, as a way to coach them in terms of program navigator services or One-Stop services, keep reminding them, disclosure is voluntary, however, there may be additional programs you are eligible for if you do have a disability.  There may be ways that we can help get you services more effectively through reasonable accommodation.  There is ways that you can coach them and make them feel comfortable and create that environment that will help them disclose the disability. 

But the other thing to keep in mind is that for some individuals who have learning disabilities in particular, it may be undiagnosed.  When they are answering the question, no, they might just not realize, because learning disabilities, it's not as common, but they went undiagnosed for so long. 

And so at that point you might want to look, whether it's with the person who is handling their case within the One-Stop center, or even if they are a voc rehab client, it might be getting them hooked up and maybe to do some evaluation or testing to see if this truly is an underlying learning disability there.  But in general, no, you don't want to just say, we will assume they have a disability.  But you may want to initiate steps to identify, do they have a learning disability, or at least facilitate them feeling more comfortable to disclose to you. 

>>  Thank you. 

>>  Our next question comes from Deborah reared Ann of Florida.  Your question, please? 

>>  My question is related to the increased number of employers requiring the on-line job application process, and we don't provide staff services to coach someone along through the on-line applications, and they are difficult and challenging. 

I'm looking more for some guidance on how to best facilitate.  I mean, can I just ask employers without sending out a red flag that, here is someone with a disability who wants to apply for a position?  I don't know.  I just, I have a lot of confusion around it. 

>> JANA COPELAND:  Sure.  Actually, Deborah, we are really hoping, I'm keeping my fingers crossed big time on this one, I'm hoping that the EEOC is going to give us guidance on on-line applications here shortly.  I know it's been on their list of things to do but they only have time to do two or three publications a year.  I'm hoping it's coming up on their list.  I'd love to have something in print that I can point to and say, when I'm talking with employers, say here is what the EEOC has to say about this. 

>>  Absolutely.  Because it's a blanket response.  We want them to complete the on-line application, period.  Sort of a closed door. 

>> JANA COPELAND:  Exactly.  The fact of the matter is, yes, the employer is allowed to put the application process on line, period.  They can do that.  That is their prerogative.  However, the ADA comes in and says that application process does need to be accessible to job seekers with disabilities.  That is, with different types of disabilities.  It's making sure that on-line application is accessible to screen reading software.  It's making sure there is good enough contrast so that someone with low vision can see it so it's not blueprint on a black background kind of thing. 

But it's also allowing someone to either bring someone with them, who can help them through the process, whether it's a job coach, VR counselor.  You mentioned, Deborah, in your one stop, you don't have the capacity to offer those coaching services to job seekers.  But I know in other One-Stops, there is that capacity.  It's allowing that flexibility in the process. 

It's also allowing them to fill out a paper application and then whether it's inputting that into their on-line system for consideration.  But it's at least having that mechanism to allow them to take it with them.  Particularly in the big box stores where you have to go sit at the terminal in the store, and fill out the application in person, at that computer.  That flexibility to take the application off location with you is really vital.  Unfortunately, there is nothing specific out there guidancewise that I can point you to, Deborah.  But there are a lot of ideas out there, and in particular, the Job Accommodation Network has been developing some resources on the on-line application process that are very helpful. 

I will share how to get in touch with them at the end of the presentation.  But they are addressing that in terms of common sense accommodation strategies for the on-line application process. 

>>  Thank you. 

>> JANA COPELAND:  Thank you. 

>>  Our next question comes from Arthur Lynn Gardener.  Your question, please? 

>>  Hi, good afternoon.  My name is Simon Warny.  I have a question.  I have two questions regarding this ADA, is a civil rights, whatever organizations.  And I don't understand, because I'm kind of a new person here in this country.  And I'm disabled, because I have experienced what disabled goes through and from my country and here also, I face the same thing. 

And I can't see any kind of solution right now here for all these things happen here right now.  Especially the protection, what ADA give to disabled people, especially like me, people if they exhibit person has a problem.  And you can say, yeah, I can protect you.  I need to know what kind of protections, and most of the time I know you guys can refer me to EEOC, maybe they can help.  But I don't think so.  I don't know what kind of, I mean, service that EEOC can give to that kind of person specifically like disabled person. 

>> JANA COPELAND:  Okay.  Let's take the first part of your, the first question for you, Simon, in terms of what does it mean to have civil rights protections. 

The granddaddy of them all was the Civil Rights Act here in our country, was the Civil Rights Act of 1964 which provided equal protection for individuals in protected classes that included race, ethnicity, national origin, gender, religious beliefs, and I know I'm at least forgetting one, disability was not included in the original Civil Rights Act.  There were no civil rights protections for individuals with disabilities.  Of course, when the ADA was passed in 1990, it extended those equal protection rights to individuals with disabilities, and created disability as a protected class under federal statute. 

What that means is that it creates that level playing field, and individuals with disabilities aren't treated as second class citizens for lack of a better term, ideally.  That is the purpose of the law is to create this equal opportunity. 

In terms of employment provisions, it means five things, I guess.  The first area of protection is that it allows someone with a disability to apply for and get hired in positions for which they are qualified in the workplace, that allows individuals with disabilities the opportunity to get promoted and be adequately compensated and paid well for the jobs that they are qualified and are doing in the workplace. 

It allows them protection from a hostile work environment.  So that they are not treated disparately or treated differently or badly because they have a disability in the workplace.  The fourth, we will just say there is four areas, the fourth area is that, which is a little different than the Civil Rights Act, but the ADA actually says to employers, not only do you have to create this equal opportunity, but you also have to provide to qualified individuals with disabilities reasonable accommodation in the workplace that will allow them to enjoy equal opportunity benefits.  We will talk about accommodations shortly, as soon as I'm done answering your question. 

Those are the four main protections in the workplace that the ADA offers.  But it's not that active enforcement where someone is going to employers and policing and making sure they are doing these things.  What recourse is out there for individuals with disabilities is the opportunity that if they feel that they have been discriminated against because they have a disability, whether it's in the workplace or in other areas of society, because we are only dealing with the employment provisions today, but there is five titles of the Americans with Disabilities Act, there is an enforcement mechanism in place, under each of the titles, that allow someone with a disability recourse to go file a formal complaint and seek recourse under the ADA. 

That can be anything from monetary settlement, money.  That could also include reinstatement in a job if they are terminated.  Instatement in a job if they are not hired because of a disabilities.  Missed wages, benefits that got taken away, those kinds of things.  There are a lot of different areas of, lot of different things that the EEOC can eventually settle on in a settlement agreement.  What the EEOC does is they are the enforcement agency.  They are the police force, so to speak for the employment provisions. 

Once a complaint has been filed, they assign an investigator to go into that, they notify the employer, and they go into and investigate that person's disability claim under the ADA and see if there is merit to their charge or not. 

That is how the enforcement mechanisms works under the Americans with Disabilities Act.  That is the recourse that is there.  It's different for titles II and III and IV.  It's the U.S. Department of Justice or the Federal Communications Commission.  It's a little bit different.  If it's in the school setting it's the U.S. Department of Education. 

Depending on the issue you are dealing with, but in general, when you are dealing with ADA related issues under the employment provisions, it's going to be the EEOC. 

James, at this time, I'm going to jump back into the presentation and I'll open up the lines again shortly to do more questions if that works for you.  As a way to move along and please hold your questions if I wasn't able to get to them this time, I want to look at what the term, some of the terms that are very specific to the employment provisions of the ADA, what that actually means for employers that you potentially are working with as well as the job seekers with disabilities that you are working with in the One-Stops. 

When you are dealing with these special phrases that exist under the Title I provision, the first one that jumps out is this essential job function.  This phrase gets thrown around quite a bit in the Title I ADA world. 

The question that we have to answer is, what is the purpose of this position with the employer and how can the employer or even you guys as DPNs or job seekers or any interested party, how can we identify the position' essential job functions? 

To figure out on slide 13 what an essential job function is, what the guidance material to the ADA says the essential job function are fundamental job duties of the employment position. 

It's the core nuts and bolts reason why the job exists.  On average, statistics show that every job has roughly four to seven essential job functions.  That is what the research shows us. 

I hear that and I sort of laugh because it feels like I do 150 different things on a given day and I know you feel the same way.  But what you have to think about is what the fundamental job duties, it's categories.  For my job, customer service is a fundamental job duty for me, whether it's offering customer service when I go out and do an exhibit booth at a conference, whether it's doing cuss  mer service while I'm doing a training, whether it's picking up our 800 hot line and answering a phone call, those are tasks, but it's under that main category of customer service.  That is how it falls into that four or seven per position. 

These essential job functions are not going to include marginal or peripheral functions.  The extra stuff that we get as employers from individuals that work with us, the fluffy stuff.  For example, an organization that I actually worked with prior to my job here at the ADA center, I worked for an organization and we had a mail clerk position.  In this mail clerk position, it became vacant and we had a gentleman apply with us who was deaf. 

In his situation, the way we had always worked in the organization was that the mail clerk position, one of the benefits or marginal functions of the job was that this position covered the receptionist when she went to lunch. 

They answered the phone when she was gone, directed calls to the appropriate extensions, those kinds of things.  For this individual, obviously because of his severe hearing loss, he would not be able to perform that function. 

However, he was otherwise qualified to perform the job duties of the mail clerk position, processing the mail, distributing it, sorting it, packing boxes, hauling boxes to the mail center, all the things you can imagine in the mail clerk position.  In this organization we had to break down his job.  We determined that the essential functions of the job were actually related to the core duties of mail processing.  And this extra added benefit that we got from the mail clerk position of receptionist coverage was a marginal or peripheral function.  It was an added benefit that we got to that position. 

But we did hire this individual, who was deaf, for the mail clerk position.  And then we reassigned those marginal or peripheral functions to other folks, other positions in the staff, that were able to find time and be able and have the skills to be able to do that receptionist coverage. 

The other thing to keep in mind about essential functions is that when you are talking about essential job function in the workplace, it's really important to specify what needs to be done, what is that job duty that has to be performed.  Not how that job duty should be done. 

This example, a lot of you have never seen me before, but for those of you that have seen me, you will chuckle.  I'm not a tall person.  I'm 5' 2".  I'm not going to lie to you.  I'm not even wearing heels today.  I'm just short.  It runs in my family.  I will tell you that I become a veritable sherpa in my office when I have to haul stuff around.  If you put in my job description, must be able to lift 150 pounds, I'm not going to be qualified to do that.  I simply can't lift 150 pounds at a time. 

But, as I mentioned with this certain piece of technology in my office, I become a veritable sherpa, and I'm able to haul around 150 pounds, and that technology is a hand truck, a dolly.  I'm able to load up five boxes that weigh 30 pounds apiece and suddenly I can haul 150 pounds.  When we are talking about essential job functions, the job function is not being able to lift 150 pounds. 

The job function is actually the essential function, is being able to relocate materials from point A to point B in our office.  Therefore, I can fill in the blank in terms of what my capacity is to be able to lift when I'm able to use cool low tech technology like hand trucks or dollies.  It's important to remember when we are talking about essential job functions that employers are specifying what actually needs to be done and not putting parameters on how that task should be performed.  It's a common error that employers sometimes commit, in their job descriptions, when they are explaining essential job function. 

How can employers go about identifying their essential job functions?  On slide 14, I highlight a few ways that you can do that. 

The biggest one is by looking at the position and determining is that position actually required to perform the function?  I know that sounds obvious to you, but you would be surprised how many employers I talk to and I have to shake my head, who they thought these things listed in job descriptions, and that position never actually does it.  It's stuff that's been there forever, or they threw in because, maybe we can get somebody eventually to perform this function.  But ultimately, you have to look at what does the function actually do? 

If the position is required to perform it, it may be an essential job function.  Then does that position exist to perform that function?  If we are talking about a proofreading position in the publishing industry, then and it's a proofreader job, that is the job classification, that position exists to be able to proofread. 

If you have someone with severe dyslexia, who transposes words, numbers and can't read accurately, they may very well be limited in their ability to perform that essential proofreading function.  It wouldn't be reasonable to have that employer assign that function to somebody else because that is the reason that that position exists. 

In that case, it would be a fundamental change to the position if you remove that proofreading task and gave it to somebody else in the organization.  Then of course, the ADA does recognize business realities.  The fact of the matter is that the ADA recognizes for some organizations that there is a limited number of other employees that are available to perform tasks and particularly, in some situations, maybe the essential job function is so highly specialized that an individual is hired for their special expertise or ability in performing that function. 

For example, I was working with a gentleman a couple years ago, who was a rocket scientist.  He was a PhD in astrophysics.  He worked for a defense contractor here in our region.  He had very severe mental health issues, primarily he had some clinical depression and even possibly some bipolar disorder issues he was dealing with. 

He was working in a laboratory setting, and he called because he was wanting to talk to us at the ADA center about reasonable accommodation rights that he had.  Over the course of a couple weeks, we went through with him and it was me in particular, and we analyzed his job. 

We went through and identified what his essential job functions were, what the peripheral or marginal functions were, and we went through one by one and ticked it off.  Can you perform these functions with or without accommodation?  In this particular situation, he was asking to have a couple of his tasks reassigned to other people, to help alleviate some of the burden that was on him. 

In this particular employment setting, there were very limited number of other employees in this laboratory that were available to perform this task, primarily because it was so highly specialized, that you truly had to be a PhD in astrophysics, a rocket scientist to do this work.  He was the only person who had this qualifications in this lab where he was working. 

Unfortunately in this situation, after doing this analysis, and coming to the conclusion that these truly were essential job functions for this particular position, and it wasn't a reasonable accommodation to reassign those to other individuals, he actually did choose to take early retirement. 

He had been working in this industry for 40 years.  It was a decision that he arrived at but it was his decision.  He wasn't being forced out by his employer or anything like that.  But that was part of the process for him was going through and identifying his essential job functions. 

When we talk about where you can turn for evidence of whether a function truly is essential, it's important to keep in mind that ultimately, it is the employer's judgment.  They are the ones that come down and say, yea or nay, in terms of whether this function truly is essential or not. 

However, there are a few places that you can turn to see, prove it to me.  If you are saying this is an essential job function an this person can't do it because of their disability, prove it to me.  The first place you can turn is the written job description. 

Keep in mind that does mean that the written job description was created prior to the individual being hired.  True story.  Had a gentleman who worked in a position for 12 years.  The company was reorganizing and doing stuff in HR.  They created this job description for him that he was no longer qualified to perform this job because of this new job description, even though he had demonstrated for the last twelve years that he had been doing the job and was just fine.  You need to make sure the written job description did exist prior to that person being hired. 

You can look at the amount of time that person spends performing the function.  If you have somebody that spends half of their time answering the phone, that is a good indicator that answering the phone is an essential job function.  It's 50 percent of a person's time is a pretty good chunk of time.  However, if a task is infrequently performed, are there going to be serious consequences if they are not performed when needed? 

I don't know about you guys, I know Miranda, we were talking about this earlier but I travel a lot when I work.  I get on planes a lot.  We serve a six-state region.  I was in North Dakota a couple weeks ago.  Later this week I'm going to D.C.  I'm on planes frequently.  I don't need my pilot to prove to me they can do a crash landing.  I'm good with that.  I don't need to know! But as a passenger on their plane, I definitely want to know that they can do it if they really need to.  To me, even though that is a task that is infrequently performed, I'm thinking it's, there are serious consequences if they can't do it when they need to.  But I'm a little bit biased. 

You can look at terms of collective bargaining agreements, if you are dealing with a union situation.  Oftentimes collective bargaining agreements outline job tasks so specifically and it's the easiest place to turn.  But union situations are not a common practice or common issue for a lot of us around the country anymore. 

You can also look at other employees in the same position.  If you have five people in the organization that are doing the same job, whether it's customer service rep position, or a janitorial or maintenance position.  Why really recreate the wheel?  Why not just go look at what those folks are doing, and seeing what is essential to the job that they are doing every day, as opposed to trying to create stuff out of thin air.  Another thing is that you can look at the nature of the work operation or the organizational structure. 

So you have a customer service or service oriented organization that is open to the public, very much you are interacting with folks off the street, and that sort of thing.  That may be an essential job function is the ability to have that interaction.  If you have somebody with a disability who is requesting to work off site or in another geographic location, it might not be reasonable because that is an essential job function.  It's important to keep in mind with essential job function, it's the place you have to start with job seekers and employers both, when you are trying to figure out, is a person qualified or not.  Because ultimately, you have to say can they perform the essential functions of their job with or without accommodations.  You want to make sure that you are looking at those essential job functions. 

Going to slide 16, we had a couple questions that came up last week related to the job advertisement and recruitment process.  This is a topic that I spend a lot of time talking to employers about in particular, because the ADA has some very specific statutory language that deals with this preemployment process.  So the challenge to employers is looking at ways to attract qualified applicants with disabilities. 

And this kind of goes to the question that Stacey asked out of Colorado, about what are the requirements in terms of postings.  On slide 17, I offer a few recruitment or advertising strategies when I'm talking with employers.  As I mentioned to Stacey, one of the, the first one I suggest is posting job openings with disability groups, and also college or university career centers because obviously, in those kinds of situations, you are going to be able to get the word out to disability groups and large constituencies of individuals with disabilities. 

It's also key for employers to participate in disability related job fairs.  I know in a lot of communities, there are actually separate disability job fairs out there, but in a lot of communities it's integrated into overall job fairs.  I know a lot of the work force centers or One-Stops have ongoing job fairs and it's important to keep disability issues on the forefront when you are planning these events. 

It's important for employers to include details about the job location in all their job postings and also to highlight accessible features.  For example, if you are in a large city or community that has public transit, advertise if the job location is on the route for the public transit system.  Because for some folks with disabilities who don't have their own vehicles, that is a real benefit.  You are going to start to see though that this is a universal thing.  It's not just disability specific.  There is a lot of folks out there that use public transit that don't have disabilities.  That could be a real selling point for an employer regardless of a disability issue. 

If employers are available to indicate flexibility of working conditions, whether flexibility of having a flex time or flexible scheduling, being able to work from home, any of those things, that will help attract qualified applicants that otherwise you might not be able to attract without the flexibility. 

The other big thing that employers can do is to establish internship and mentoring programs that are targeted at youth with disabilities specifically, but you can also be targeting job seekers with disabilities in general.  Whether that is through voc rehab or disability youth mentoring day in October.  Any of those kinds of events that allow job seekers with disabilities to come in, maybe job shadow, those kinds of things. 

Those internships can be a valuable strategy for employers, because you can get to test the waters with a potential job applicant without having to hire them and commit those resources to hiring.  In terms of job application forms, the ADA is going to prohibit any preemployment inquiry about a disability on application forms and we talked about this a little last week. 

Under the rehabilitation act of 1973, which of course section 501 deals with federal employers, federal agencies that employ, it allows those federal agencies to invite applicants to self-identify to satisfy affirmative action requirements under the Rehab Act. 

If you are dealing with job seekers who are pursuing federal employment, they may have those kinds of questions that allow them to self-identify as a person with a disability, that might not necessarily be illegal in terms of the ADA. 

What are some acceptable questions?  What is okay to ask on a job application?  This is key especially if you are working with your business services divisions or the folks that are interacting one on one with job seekers with disabilities within your One-Stops to keep these questions in mind.  You can keep these as a list in a file cabinet.  What is okay and not okay for employers to ask? 

The first big one they can ask is are you able to perform specific job functions, tasks or duties with or without accommodations?  You can even be specific enough and ask and include that, with or without accommodation piece in there. 

You can ask, employers can also ask, how the individual can perform these tasks.  They can even ask them to demonstrate how they can do that.  If you have somebody who is in a wheelchair, and they are applying for an orderly position in a hospital setting, that's required to do bed transfers for patients, and you have someone come in who is in a wheelchair, you can ask them to demonstrate how could you, show me how you could transfer a patient from the bed to a wheelchair, or from the bed to a bathing facility or something like that. 

You can ask, employers can ask at this point do you need any accommodations to participate in the application process?  Or it can be as simple as a posting on application materials that say, accommodation requests, please direct those to the hiring agent or something like that.  So it puts out there to applicants with disabilities that they can broach the subject and those requests are welcomed. 

Employers can also ask potential employees to tell them about their previous work attendance record.  This is a generic enough question that doesn't ask them to explain specific periods of absences or give reasons why.  But they can ask them if they were able to regularly attend work. 

Questions that are not okay to ask or unacceptable requests under the ADA include, have you been or, have you had or been treated for any condition or disease?  Have you been hospitalized?  Have you been treated by a psychiatrist or psychologist?  Is there any health related reason you may not be able to perform the job for which you are applying? 

You also can't ask of an employer specific questions related to work attendance like how many days were you absent from work due to illness last year?  You can make it generic and ask them about their work attendance record.  But you can't make it specific in terms of illness related inquiries. 

On slide 21, I give you guys a few more examples of bad questions to ask.  That includes are you taking any prescribed medications.  Have you ever filed for workers compensation or have you had any workers compensation injuries.  Have you ever been treated for alcoholism or drug addiction, will you need treatment or special leave because of a disease or condition?  Basically anything that is going to be related to the nature, severity or prognosis related to disability. 

Somebody with MS, they can't ask them, how long do you think you are going to need to use that walker or cane or how long will you need to be in the wheelchair, if it's not a permanent wheelchair usage issue.  These are all inquiries that are not allowed under the ADA in this preemployment process, before that conditional job offer of employment has been offered to job seekers with disabilities. 

In the job application process, it is okay for job applicants to request reasonable accommodations.  Reasonable accommodations are, and we will talk about this in more detail shortly, but they are required during the application process.  Even individuals with disabilities who do not work for that organization yet can still request reasonable accommodations. 

On slide 22, I give you a brief list of common accommodations for the application or recruiting process.  That includes providing information in alternate formats like large print or braille as I mentioned to Stacey earlier.  Assistance in filling out application materials, whether it's someone in HR, or someone at the receptionist desk.  Allowing extra time to complete an application.  If you have an on-line application system that times people out after a certain amount of time, there may be a way to disable that or to get a workaround, so that someone who needs a little longer period of time, whether it's, they have arthritis with limited typing skills, they may need longer time to type, any of those kinds of extension of time.  As I mentioned earlier, allowing off-site completion of materials, whether it's allowing somebody to take it home or allow them to complete it at the work force center or One-Stop.  Allowing them to take it to their VR meeting and fill it out with their VR case manager.

If they are accepted on line through the on-line application process, accommodations can also include providing alternate means of accepting application materials, whether it's allowing someone to submit an application in person or a paper version, or having that, the ability to have someone with them to help them whether it's family member or a job service professional. 

Before I open up the lines one more time for questions, I wanted to talk a little about reasonable accommodations specifically in the workplace setting.  We already talked last week for those of you that were with me about what a reasonable accommodation is. 

As a review, that is any modification or adjustment to a job, an employment practice, policy or procedure, or the work environment itself, the built environment, that makes it possible for an individual with a disability to enjoy equal opportunity and perform the functions of their job.  Again, as I pointed out last week, that is a very broad category. 

We talked a little about examples of common workplace accommodations.  I want to remind you there is no cookie-cutter approach to this when you are dealing with job seekers and employers. 

It's important to point out that this is determined on a case by case basis, and it is very much based on what the individual needs are of the job seeker with the disability, as well as what the needs of the employer are, and what the means and financial resources that are available with the employer. 

As I alluded to a little bit ago on slide 25, accommodations are required in three major areas, in the employment process.  That does include the application process, it also includes the performance of those essential functions of the job, being able to go and do your job, and enjoyment of equal benefits and privileges of employment. 

As example, at our office here, we have a gentleman who is a chair user, and here in our office we always have a holiday party in December to celebrate Christmas. 

We go off-site and go to a nice restaurant in Colorado Springs, and as part of the process of planning that, we do a site visit where we take whoever is coordinating the Christmas party for the year, they go with Rob and do a facility audit and make sure that it's accessible for him, so that he can get into the restaurant, and be able to use the rest room, and all that good stuff and get from the parking lot to the front door, and all those things, because when you work for our organization, that Christmas party, that annual holiday party is a benefit and privilege of working for our company. 

It's a nice shindig.  There is beer and wine and good food and good company, and we want to make sure Rob is able to participate and not be banned from participation because of physical accessibility problems in the off-site location. 

In all those areas, accommodations are going to be required.  As we talked about last week, this is a quick review, in terms of basic information about accommodations, they need to be effective, they need to reduce the employment related barrier, the functional limitation that is occurring in the workplace, doesn't necessarily have to be the best accommodation, doesn't have to be the most expensive, doesn't have to be the accommodation that the employee or job seekers asks for.  It just has to be effective and solve the problem we are trying to deal with. 

In general, personal devices are not going to be required.  That can include things like hearing aids, eyeglasses, wheelchairs or mobility devices, anything that that person can take out and use with them in their life outside of the workplace settings. 

In general, however, it's important to keep in mind that the employers never going to be prevented from providing extra accommodations that go above and beyond the bare minimum legal requirements under the ADA.  I mentioned the fact that we don't have, we technically don't have ADA responsibilities under the Americans with disabilities act because we only have twelve employees in my company. 

However, my employer provides accommodations to all of us that work here regardless of if we have a disability or not because it makes good business sense.  In that situation, there is nothing under the ADA that will prohibit them or prevent them from doing that, because that is good business practice. 

We talked last week about examples of reasonable and unreasonable accommodations.  As a way to review on slide 27, examples of reasonable accommodations include making modifications to increase facility accessibility, whether that's installing a ramp, rearranging the work space, lifting a desk for someone who is a wheelchair user, rearranging or remodeling a bathroom, installing an automatic door opener, a doorbell at the front door of the office space or retail space.  Job restructuring, that can include anything from changing the order of how tasks are completed in a job, or maybe reassigning some of those marginal job functions we talked about earlier. 

Flexible scheduling, which can include allowing someone to work, come in earlier, work later, to allow for medical treatments during the day.  Allow someone with diabetes, more frequent breaks, to check insulin levels.  They can work a little extra on the front end or back end of their shift.  Acquiring new equipment or assistive technologies.  Providing qualified worker, sorry, qualified readers and interpreters.  And the modification of application and testing procedures, and training materials, whether it's providing it in alternate format, providing realtime captioning, providing CART, providing materials in braille or large print, any of those kinds of things. 

Things that are not going to be considered reasonable accommodations and are not going to be required of employers are eliminating essential job functions.  That is never going to be requirement of the ADA, in order to be protected the individual with the disability needs to perform the essential job functions of the job with or without accommodation. 

Employers are never going to be required to lower production standards that are applied to all employees.  If there is a quota that someone on a manufacturing line produce 50 widgets in an hour, that is going to be required and that is a production standard that will not need to be lowered if someone has arthritis and, or carpal tunnel and isn't able to process those widgets as quickly.  However, we need to look for reasonable accommodations out this that would allow them to meet that production standard. 

Providing personal use items is not a reasonable accommodation.  Another big one is excusing a violation of uniformly applied conduct codes, such as drug-free or alcohol-free workplace policies, or zero-tolerance  violence policies.  I had a situation with a gentleman who was working for a state university a couple years ago in the registrar's office, admissions and registrar office.  A lot of public interaction.  He actually had posttraumatic stress disorder that was the result of combat related issues in the military. 

At one point, he got angry at a coworker and picked up a paperweight and threw it at her in anger.  And it resulted in workplace injury for her.  She had to go to the clinic and get stitches. 

But in that situation, the university had a zero-tolerance  policy, that if you cause violence against yourself or others in the workplace, we terminate, period.  And the question that came through on our 800 number was, do we have to excuse that behavior, because he is coming to us and saying that it is related to his posttraumatic stress disorder that we have documented, we know he has, and the answer to that was no.  Because excusing that violation of that zero-tolerance  violence policy was never, never going to be considered a reasonable accommodation, as long as those violations of policy are universally applied. 

In their situation, they had zero tolerance.  There was no question about it.  They had a long history of enforcing the zero-tolerance  policy, university-wide.  They were able to terminate him because of that violence against his coworker. 

If a reasonable accommodation is too expensive or administrative burden, it is not going to be required under the ADA.  Who determines if it's undue hardship?  Ultimately, the employer is going to make that call.  They are going to say that we can't afford it or can't do it. 

However, the burden of proof is on the employer.  They do need to justify that existence, or not existence, that decision.  You can ask the job seeker, job seeker can ask for justification for the decision.  The other thing to keep in mind, if you have an employer who decides that it is an undue hardship, and it's too expensive to give this reasonable accommodation, they do need to explore other options, and this is where a lot of employers get into trouble, they do need to look for a plan B and see if there is any other reasonable accommodations that are not as expensive, or as much of an administrative burden, that would still allow someone that equal employment opportunity.  You do need to look at plan B. 

As we talked about last week, the employee has responsibilities or job seeker has responsibilities in the accommodation process.  It needs to be initiated by them through disclosure.  We talked about some of those disclosure strategies.  They need to provide documentation of the need for their accommodation, if it's a hidden disability and the employer requests the documentation.  It needs to be provided in a timely manner. 

They need to be involved in the process for identifying an effective accommodation.  As I mentioned last week, you can't have a job seeker go to an employer and say, hi, I have this disability, I need an accommodation, fix me, and walk away.  That is not how this accommodation process works. 

As you will see on slide 30, it's an interactive process.  It is a negotiation process between the employee or job seeker with a disability and employer.  There is a way to do it.  For the employer, you have to look at the job and determine the essential job functions.  . 

Outline it.  Look at it.  Let's not work hard.  Let's try to work from what we know.  What we know is what the particular job is, and what the essential functions are of the job.  The employer wants to consult with the employee and talk with them about their abilities and limitations that are related to their disability. 

What are the issues they are encountering in the workplace that is necessitating this need for accommodation?  The employer wants to consult with them and identify potential accommodations.  Ultimately, assess how effective the different ideas are going to be. 

This is the brainstorming process.  Throw everything up on the wall, on the white board and see what is going to work.  Let's see what sticks.  Ultimately I always tell employers they need to consider the preference of their employee with the disability. 

Ultimately, they are ones that have to live with these accommodations, they have to do this on a daily basis.  You want to make sure they are happy and it will be effective.  I wish I had a dollar for all the stories, the horror stories I've heard when some assistive technology or some software had been purchased for an employee, and it's been thrown on a shelf and never used because the employee wasn't happy with it and it wasn't going to solve the problem. 

I had someone in North Dakota who worked for a school district and had severe respiratory issues, asthma, along with other respiratory problems.  Worked in a historic building that had severe mold infestation and was going to have to work in the facility.  There was no other way around it. 

She did the research.  She contacted the EPA or Environmental Protection Agency, did research on mold exposure.  She identified an air filter that, it was for a limited square footage room where she could be working, that would help alleviate some of the problems she was having with her respiration due to the mold infestation. 

She went to the principal, requested the accommodation, and the good news is that the employer went out and purchased an air filter for her, brought it in.  The problem is that it was not, they did not consider the preference of the employee and they did not get the filter, or excuse me, the air filter, air purifier she had done the research about and identified would be the best solution for this particular situation. 

Ironically, the one they did provide created more ozone into the, into her work space, which actually exacerbated her respiratory distress.  She ended up in the hospital and all sorts of things. 

The greatest irony of the situation is that the air purifier that they purchased cost $500.  The air purifier she actually requested and determined through the help of all of these experts would be the most effective air purification system cost $250. 

She ended up having to quit the job.  They were unwilling to get the accommodation that would be the most effective for her.  It's important that employers consider the preference of the employee.  Ultimately select the accommodation that is going to best address the need of the employee, and the employer.  Because that is what this interactive accommodation process is all about, creating that win/win situation for both the employee and employer. 

As I mentioned a little bit last week, some facts about accommodations, over 70 percent of employees with disabilities never request an accommodation.  Included in that is my husband.  My husband has a learning disability; has never requested an accommodation from an employer, has never disclosed a disability to an employer.  Other than the time when he was self-employed, but that is another story. 

However, when employers do need to invest and spend money on an accommodation, and that is what I consider it, is an investment in their employee, it is cost effective.  50 percent of the accommodations cost $50 or less. 

80 percent costs less than $500.  It's reasonable.  It's rare that we get the situations where we have ten, 15, $25,000 accommodation requests. 

Fact of the matter is employers get good return on their money.  For every dollar they spend on ADA related accommodations, they are going to see a $50 return in productivity and save costs.  It makes good business sense. 

I mentioned to you guys undue hardship already.  I won't go into any detail there.  Another thing to keep in mind when you are dealing with the accommodation situation with potential employer you are working with through the One-Stops is keep in mind in yours arsenal and Miranda mentioned this, the tax incentives that are available to employers who hire and accommodate individuals with disabilities.  There are federal tax incentives out there that help offset the cost of these tax, sorry, of these expenditures.  There is three of them.  That includes the disabled access credit, the barrier removal deduction and work opportunity tax credit.  I won't go into great detail on those. 

But I will send you to a reference I've included on the additional reference page that I provided in the logistics, log-in information.  You got the Power Point as well as the Word document that included valuable organization contact information, and publications.  And included in that is the ADA tax incentive packet.  It has got detailed information on all three of these. 

This is a huge selling point and marketing tool when you are dealing with your business services department particularly, when they are interacting with potential employers, of people with disabilities.  Keep in mind tax incentives are available. 

Before I get James up and answer the phone, or answer some questions from you guys, I want to provide you a few resources.  It's not knowing all the answers, guys, your disability program navigators.  You are out there.  You are in the trenches so to speak.  You are face-to-face with folks whether it's work force center staff, job seekers with disabilities, potential employers, you are going to come  across things that stump you.  Don't feel like you are out there working alone.  It's not knowing all the answers.  It's knowing where to go when you have questions.  There is lots of things out there for you when you are dealing with employment issues. 

I've included on here key publications.  There is Job Accommodation Network that I mentioned to Deborah earlier.  They have a fact sheet series on give accommodation ideas for different disabilities. 

There is the EEOC enforcement guidance.  They have tons of useful materials out there but in particular they have a guidance on reasonable accommodation and undue hardship.  That is particularly helpful for employers.  There is disability employment 101 from the department of education.  That is a nice comprehensive introductory piece employers can use.  There is the Title I information put together by the EEOC. 

I want to direct you to the supplemental DPN resource guide.  I listed several key publications with links to them that you can access them electronically.  If you have any questions, you can feel free to contact Miranda or myself directly on getting access to those key publications. 

Other resources for you, obviously, one of the main goals of doing this two-part series was introduce you to the DBTACs and regional ADA centers.  I gave you contact information, via phone and via the web, on getting in touch with your local ADA center.  They will be your greatest ally in terms of answering these ADA and Title I questions, as well as continuing professional development and materials.  We also have an ADA training resource center that the national network put together at ADAcourse.org, that allows you on-line training opportunities that you can access and use. 

There is a Job Accommodation Network.  The EEOC, who is the enforcement agency that I mentioned.  And there is also a training center on workplace supports out of Virginia, Virginia Commonwealth University, our colleagues there, that have a lot of great resource materials available on particularly accommodating employees with disabilities in the workplace.  That is a great resource for you to look at.  I've included that URL for you as well. 

Always know, however, and since last week I had contacts from folks across the country, always know that you can always get in touch with me directly.  I've provided in the handout material my contact information, including my direct extension and my direct E-mail.  Please feel free if you have a question or something comes up in the feature, if you are comfortable talking with me because you know who I am and you sat through a training with me, feel free to contact me or you can always contact your local ADA center. 

With that, I'll turn it over to James and Miranda to open up the line to questions. 

>> MIRANDA KENNEDY:  Let's take one or two questions, looking at we are getting close to the top of the hour.  James, can you open up the line for one question? 

>>  If you have a question, please press the 1 key.  First question comes from Gordon in Idaho.  Your question, please. 

>>  Yes.  Our question goes back to protection under the ADA, that third prong regarded by others as having an impairment.  Are there resources to go to for things like obesity or even someone that is prematurely gray that is trying to get into a youth centered business sector, which would be, of all those resources you have given us, is one in particular or several in particular aimed towards that kind of thing? 

>> JANA COPELAND:  Absolutely.  The EEOC is going to have the most comprehensive resources, Gordon, that deal with that third prong or that regarded as prong.  There is also on the Job Accommodation Network, they have got accommodation ideas or accommodation fact sheets on conditions that include both ADA covered disabilities as well as other conditions. 

They do have accommodation ideas for obesity.  The other thing to keep in mind, sometimes, you may have to think outside the disability realm for potential protection.  If you have someone who is maybe prematurely gray and is experiencing possible age related discrimination, there are other discrimination statutes that will even provide greater or more comprehensive protections and again, the EEOC will be the enforcement agency for those. 

>>  Thank you very much. 

>> JANA COPELAND:  Thank you.  We have about eight minutes left according to my clock.  I can do two or three more questions. 

>>  Let's open it up for two or three more questions. 

>>  Our next question comes from Lester of Michigan.  Your question, please?  Please unmute your line. 

>>  Must have gotten it answered. 

>>  Our next question comes from Elvin or Adams of Indiana. 

>>  How real of a conflict between asking for accommodations in the application process and instead of after someone has been offered a job?  We had talked about when was a good time to disclose. 

>> JANA COPELAND:  Unfortunately, what we have to do, the job seeker has to weigh, it's sort of a conflict that they are going to have to deal with internal or individually, obviously, the One-Stops can help in the decision.  You have to ask the question, is it going to be more valuable for me to ask for an accommodation before the application process itself and by that nature disclose that I have a disability during the application process, or is it going to be better if I fumble through the application process without an accommodation, and then disclose after that conditional job offer? 

Where the rubber hits the road is, okay, if I have to disclose during the application process, but I get to apply and get my name thrown in the hat, is that better than running the risk of not being able to get through the application process without the accommodation and not even being considered for the job.  It comes down to that decision.  Is that need so great for the accommodation during the application process that it's going to help me even get into the contention for the job?  I might as well go ahead and disclose because otherwise it's a moot point. 

If there is an accommodation that is needed during the application process and you are able to get through it and the interview process without disclosing, like we talked about last week, I say hold off on it.  If you don't feel there is any need that you need to bring up disability until you have gotten that job offer, hold off if you can.  In some situations, you are going to have to tip the scale and see what is going to be better and most beneficial for me, disclosing now or fumbling my way through the application process and holding off on disclosing until later. 

>>  Okay, because we have been seeing some employers refusing to let some of the people's support staff come in, in the interview process.  And we had talked with EEOC about it.  They said basically they can do that.  Some of the people who have job coaches, etcetera. 

>> JANA COPELAND:  Sure. 

>>  They are having to go in for the interview without that support. 

>> JANA COPELAND:  I'm a bit surprised to be quite honest that that was the response you got.  What I would love to do is talk with you off line. 

>>  Okay.  I was told they could do that.  This was in front of the a large group of people. 

>> JANA COPELAND:  Sure.  That is why I'm surprised by that response.  In general, having that support in the form of a job coach or someone, some kind of advocate in the interview process, in court cases across the country, it's been ruled a form of room accommodation.  That is why I'm a little surprised. 

>>  Okay.  That was it. 

>> JANA COPELAND:  Thank you very much. 

>>  One more question? 

>> JANA COPELAND:  Sure. 

>>  Our next question comes from Stacey Pricefarmer of Colorado.  Your question, please?  Your line is interactive, Stacey.  Our next question comes from the line of Arthur Lynngardener of Washington.  Your question, please? 

>>  Hi, my question is, an employer like, for example, an employee gets entered on the job, they become disabled, they have to be retrained.  How long does that employer have to accommodate that employee with a suitable position? 

>> JANA COPELAND:  That is a bit of a tough question, because you do have, if it's a work related injury, you have your state workers compensation statutes that are going to come into play.  I would recommend that you review those statutes or even call the workers comp insurance provider for the State of Washington and find out, because oftentimes, they have a very specific time line of how long this process is supposed to take and how long an employer is supposed to get these things accomplished under the workers compensation insurance policies.  That is the first thing that I would recommend. 

The other thing to keep in mind is that unfortunately, there is no realtime line that is applied to an employer's having to respond to an accommodation request, whether it's on the job injury or not.  The guidance in the EEOC enforcement guidance on reasonable accommodation and undue hardship says that it needs to be a reasonable amount of time.  I'm not kidding.  That is what the response is.  In certain situations, reasonable could be six months.  If it's a technology request and it's out of stock or something.  In other situations, reasonable is two weeks or two days. 

It's going to depend in this situation if it's a light duty position they are assigning them to, if they are creating this position.  That is going to be outside of the purview of the ADA and be more in the realm of workers compensation law.  Unfortunately, that isn't a very concrete answer.  But you may be able to turn to those work comp statutes and find a concrete answer at the state level. 

>>  Okay.  Great.  Thank you so much, Jana.  We will go ahead and stop questions now in order to honor everyone's time commitment of two hours which we definitely used all of it. 

Thank you, Jana, so much for presenting the two sessions today and last Wednesday and doing such an exceptional job of educating new navigators, perhaps for the first time, or equally important, providing a refresher for more mature navigators from all three rounds of DPN projects on the Americans with Disabilities Act. 

The information and strategy shared on the call today will be immediately useful for navigators in your work with One-Stop staff, partners and employers.  I'd like to strongly encourage navigators on the call to get connected, in some cases get reconnected with your ADA centers. 

One of my fondest wishes for you all out there is develop a strong relationship with the folks that your regional ADA center and you to get networking with your region's version of Jana.  If you have questions that weren't answered today, you can send the questions to myself or Jana or follow up with the regional ADA center or any of the resources Jana provided and get those answers.  Thank you for your commitment to increasing access to employment services and opportunities and outcomes for job seekers with disabilities.  Keep up the great work and have a great day.  Bye, everyone. 

>>  Thank you. 

>>  Ladies and gentlemen, thank you for participating in today's conference.  This concludes the program.  You may now disconnect. 

   (End of call at 4:00 p.m. CST)
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